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Executive summary
We have been asked by DLA Piper (DLA), on behalf of Dalrymple Bay Coal Terminal Management Limited
(DBCTM), to review whether the coal handling service provided by the Dalrymple Bay Coal Terminal (DBCT)
is likely to satisfy criterion (a) of section 76(2) of the Queensland Competition Authority Act 1997 (QCA Act).
Criterion (a) poses the question as to whether access (or increased access) to DBCT’s service, on
reasonable terms and conditions as a result of declaration of the service, would ‘promote a material increase
in competition’ in at least one market other than the market for the service.

Economic analysis required for criterion (a)
There are three key elements of criterion (a), ie:
•

the ‘with and without declaration test’;

•

the meaning of ‘competition’; and

•

the term ‘market’.

The new criterion (a) is a with and without declaration test, ie, the two states of the world to be compared are
those:
•

with access (or increased access) to the service, on reasonable terms and conditions that will apply as a
result of declaration; and

•

with access to the services on terms that would apply if the service was not declared.

Competition is a dynamic process of rivalry, whereby firms seek to maximise their profits by offering priceproduct-service packages to customers that are more attractive than their rivals, whilst minimising their costs.
This process is not an end in itself but, rather, is the means by which efficiency and the welfare of
Australians is enhanced.
Economists recognise three types of efficiency that can be enhanced or improved as a result of competitive
rivalry between producers, ie:
•

productive efficiency, which refers to a market outcome whereby products and services are provided at
the lowest possible costs, using facilities of optimal scale, over the long run, with existing technology;

•

dynamic efficiency, which refers to the achievement of efficient levels and types of investment in new and
improved products and production processes; and

•

allocative efficiency, which refers to a market outcome whereby prices and profit levels are consistent
with the real resource cost of supplying each product, including a normal profit reward to suppliers –
where this is the case, society’s resources will be allocated between end uses in an optimal way such
that those goods and services that are produced best accord with consumer demand.

Competition acts to increase each of these forms of efficiency. For example, an increase in competition
leads to lower prices and higher output, with the increase in output giving rise to increases in welfare from an
improvement in allocative efficiency.
A market is the area of close competition between firms. Market definition involves the identification of the
competitive constraints that are likely to have a material effect on a product or service (they are ‘in’ the
market), and those that have a less immediate effect (they are ‘out’ of the market).
The boundaries of a market are conventionally determined by reference to four dimensions, ie:
•

the product dimension, ie, the goods or services supplied;
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•

the functional dimension, ie, the part of the supply chain that is the relevant arena of competition;

•

the geographic dimension, ie, the geographic area over which the relevant products are supplied (or
could be supplied); and

•

the temporal dimension, ie, the time period over which substitution can take place.

The focus of market definition in access matters tends to be on the existence of separate markets from the
market for the service. Criterion (a) is only satisfied if competition is promoted in a dependent market, which
exists in a separate functional level from the service over which declaration is sought.
DBCT is not vertically integrated with coal mining or any other service that is part of the coal supply chain,
and so there are readily observable transactions by vertically separate firms for coal terminal services. As
such, each of the potential dependent markets identified later in this report are at separate functional levels
from the DBCT service.

Promotion of competition
It can be helpful to understand the process of competition by examining, for each dependent market:
•

the structure of the market, including the number and size of the firms in the market, and barriers to
entry;

•

the conduct of firms in the market, including their investments in product development, and responses to
customers and competitors; and

•

the performance or outcomes of competition, including the quantity and prices of goods supplied.

In our opinion, declaration of a service leads to the promotion of a material increase in competition in a
dependent market if competition in that market is expected to be increased to a material extent with
declaration, as compared to without declaration.
The promotion of a material increase in competition in dependent markets as a result of declaration requires
that:
•

the structure of the market or conduct of firms is changed in a way that can be expected to bring about a
material enhancement to the competitive process; and

•

the volume and/or quality of output in the market is expected to increase.

Effect of declaration on the DBCT service
DBTCM’s proposed access framework includes that a terminal infrastructure charge (TIC) is to be agreed
between DBCTM and each user. The access framework ensures that:
•

the TIC can be no lower than would apply if DBCT was to be declared; and

•

the TIC can be no higher than the highest price at which the utilisation of DBCT is the same as it would
be at the floor price.

Therefore, the access framework ensures that declaration of the DBCT service would not lead to an increase
in volumes at DBCT, as compared with the outcome that would apply without declaration.
If the TIC applied at DBCT were to increase under the terms of DBCTM’s proposed access framework –
potentially as high as the ceiling price – then the mines that utilise the DBCT service would be the same as
those that would do so under declaration. This must be the case because:
•

the access framework restricts the price ceiling so that the volumes served at DBCT would be the same
as if the floor price applied; and
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•

if any mine were to cease its use of the DBCT service in response to higher prices and be replaced by
alternative volumes from another miner, this would imply that the second miner placed a higher value on
the DBCT service than the first – an outcome inconsistent with our assumption that the administered
regime under declaration promotes allocative efficiency.

It follows that the output of all mines will remain the same with or without declaration because:
•

miners who would not use DBCT with declaration will not change their usage decisions in response to a
potential increase in the price of the DBCT service; and

•

miners who would use DBCT with declaration will continue to do so under the terms of the access
framework.

Therefore, the use of all infrastructure across the relevant supply networks will remain unchanged, with or
without declaration.

Effect of declaration on dependent markets
Declaration of the DBCT service will not promote a material increase in competition in any coal export market
because:
•

•

declaration would not change the structure of those markets or conduct of mines, since:
>

prices will still be determined in the same way by the Asia-Pacific or global seaborne coal market;

>

the volume transported by each miner will not be affected, so there will be no change in the structure
of the market, including the likelihood of entry; and

declaration would not affect the total volume or quality of coal supplied in any coal export market
because:
>

no mine would change the quantity of coal that it sends to any terminal as a result of declaration (as
set out in the previous section); and

>

neither the quality of coal itself will change as a result of declaration nor will the mix of coal at each
terminal; while

>

the non-price terms and conditions for accessing DBCT will remain substantively the same, and so
this will not change the service provided to coal miners.

The volumes supplied in each of the other dependent markets depend on the volumes in the coal export
market, and so they will also not change as a result of declaration. There is also no reason for the quality of
the services in other dependent markets to be affected by declaration of the DBCT service. As such, there is
no reason for the structure of the market, nor conduct of firms in those markets to change. Therefore,
declaration will also not promote a material increase in competition in those markets.
Further, as a stand-alone facility with no up or downstream market interests, DBCT has the strongest
possible incentive to act so as to maximise the degree of competition in all its dependent markets, and this
incentive is not changed as between with and without declaration.
Therefore, declaration of the DBCT service would not promote any increase in competition in any of markets
that we have identified as depending on the coal handling service provided by DBCT. Accordingly, we
conclude that criterion (a) is not satisfied, and that the QCA should recommend that the DBCT service not be
declared, irrespective of whether the other three criteria are met.
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Introduction

1. Introduction
We have been asked by DLA Piper (DLA), on behalf of Dalrymple Bay Coal Terminal Management Limited
(DBCTM), to review whether the coal handling service provided by the Dalrymple Bay Coal Terminal (DBCT)
is likely to satisfy criterion (a) of section 76(2) of the Queensland Competition Authority Act 1997 (QCA Act).
Section 250 of the QCA Act provides that the current service provided by DBCT is taken to be declared by
the Minister under Part 5, Division 2 of the QCA Act. The declared status of DBCTM’s coal handling service
expires on 8 September 2020. At least six months but not more than 12 months prior to the expiry date of the
declaration, the Queensland Competition Authority (QCA) must recommend to the responsible Minister
whether the service provided by DBCT should be declared for a further period.
Changes recently made to the QCA Act mean that the assessment of whether the service provided by DBCT
should be declared for a further period will be made under new access criteria. The new criterion (a) reads: 1
that access (or increased access) to the service, on reasonable terms and conditions, as a result
of a declaration of the service would promote a material increase in competition in at least 1 market
(whether or not in Australia), other than the market for the service

DLA has asked us to assess whether the coal handling services provided at DBCT (the DBCT service)
satisfy criterion (a) of the new Queensland access regime. In order for the QCA to recommend that DBCT’s
service be declared by the Minister, the QCA must be satisfied that all four of the criteria in section 76(2) of
the QCA Act are satisfied.
In a companion report, we examine whether coal handling services provided at DBCT satisfy criterion (b).
We refer readers to that report for a description of the context within which coal handling services at DBCT
are provided, including coal production in central Queensland and the export of coal from Australia.2
The central finding of the analysis we present in this report is that declaration of the DBCT service would not
promote any increase in competition in any of markets that we have identified as depending on the coal
handling service provided by DBCT. Accordingly, we conclude that criterion (a) is not satisfied, and that the
QCA should recommend that the DBCT service not be declared, irrespective of whether the other three
criteria are met.
This report is structured as follows:
•

section two describes the legal and economic framework by reference to which the assessment of
criterion (a) is to be undertaken by the QCA;

•

section three describes how competition in dependent markets could be promoted by declaration of a
service, drawing upon the economic principles of competition and previous declaration decisions;

•

section four sets out the effect of declaration on the use of the DBCT service; and

•

section five examines the effect on competition in dependent markets of declaring the DBCT service.

1

QCA Act, section 76(2)(a).

2

HoustonKemp, Does DBCT’s coal handling service satisfy criterion (b)?, May 2018.
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Economic analysis required by criterion (a)

2. Economic analysis required by criterion (a)
In this section we describe our approach to the economic analysis of the key elements of criterion (a), ie:
•

the ‘with and without declaration test’;

•

the meaning of ‘competition’; and

•

the term ‘market’.

2.1 With and without declaration
Criterion (a) was previously:3
…that access (or increased access) to the service would promote a material increase in
competition in at least 1 market (whether or not in Australia), other than the market for the service.

The application of this test required the comparison of two states of the world in order to assess whether
access or increased access would promote a material increase in competition. The approach to this
comparison undertaken by the National Competition Council (NCC), the Australian Competition Tribunal (the
Tribunal) and the courts has evolved over time, with broadly two different interpretations being applied, ie:
•

•

a with and without access test, which examines whether a material increase in competition would be
promoted in at least one dependent market:
>

with access to the services over which declaration is sought; as compared to

>

without any access to the services in question;

a with and without declaration test, which examines whether a material increase in competition would
be promoted in at least one dependent market:
>

with access to the services over which declaration is sought, on reasonable terms (as can be
assumed to be the case for a declared service); as compared to

>

with access to the services on terms that would apply if the service was not declared.

The new criterion (a) to be applied to declaration decisions in Queensland is: 4
…that access (or increased access) to the service, on reasonable terms and conditions, as a
result of a declaration of the service would promote a material increase in competition in at
least 1 market (whether or not in Australia), other than the market for the service. [emphasis added]

The phrase ‘as a result of declaration’ has been added, indicating that the test is now a with and without
declaration test, ie, the two states of the world to be compared are those:
•

with access (or increased access) to the service, on reasonable terms and conditions that will apply, as a
result of declaration; and

•

with access to the services on terms that would apply if the service was not declared.

3

QCA Act (current as at 30 June 2017), section 76(2)(a).

4

QCA Act, section 76(2)(a).
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Economic analysis required by criterion (a)

2.2 What is competition?
Competition is a central focus of the economic industrial organisation literature and has been widely
interpreted and examined by tribunals and courts. We provide below an assessment of the economic
literature and associated jurisprudential interpretation of competition.
2.2.1

Competition is a process of rivalry

Competition is a dynamic process of rivalry, 5 whereby firms seek to maximise their profits by offering priceproduct-service packages to customers that are more attractive than their rivals, whilst minimising their costs.
Descriptions of competition often quote Stigler’s definition, ie: 6
[Competition is] rivalry between individuals (or groups or nations), and it arises whenever two or
more parties strive for something that all cannot gain.

The fact that ‘all cannot gain’ is an important attribute of competition, because it reflects the fact that firms (in
this case) are competing against one another, ie, sales gained by one firm are usually lost by another.
Although firms may seek to raise profits by increasing their prices or reducing their investments in future
production capability, the extent to which this is possible under the process of competition is constrained by
the threat of losing customers to actual and potential rivals.
Competition was similarly described in the Competition Policy Review (Harper Review) issues paper as a:7
… process by which rival businesses strive to maximise their profits by developing and offering
desirable goods and services to consumers on the most favourable terms.

Examples of the process of competition include that:
•

a firm undertakes some market research and finds out that customers would value a new feature to its
product – the firm then invests in this new feature and so takes market share from its rival, increasing its
profits; and

•

a firm finds that its sales are falling and determines that this is caused by a rival reducing its prices, and
so it also lowers its prices, increasing its revenue, with the net effect of raising its profits.

There are many ways in which firms engage in the process of competition, including by choosing product
characteristics, investment levels, prices, levels of output, quality, brand development, and types of inputs.
Although we can describe competition and its features up to a point, it is such a rich and varied concept that
it is not possible to describe it in detail, abstracted from the particular facts of any relevant circumstance. 8
Rather, such detail can only be developed with a particular market in mind.

5

In Re Queensland Co-operative Milling Association Ltd., Defiance Holdings Ltd. (Proposed Mergers with Barnes Milling Ltd.) (1976)
APR 40-012 (hereafter Re QCMA), p 21, the Trade Practices Tribunal said ‘Competition is a dynamic process; but that process is
generated by market pressure from alternative sources of supply and the desire to keep ahead.’ See also: Baldwin R, and Cave, M,
Understanding Regulation: Theory, Strategy and Practice, Oxford University Press, New York, 1999, p 210. Maureen Brunt said:
‘Competition is a process rather than a situation. Dynamic processes of substitution are at work. Technological change in products and
processes, whether small or large, is ongoing and there are changing tastes and shifting demographic and locational factors to which
business firms respond’. Maureen Brunt, Market Definition Issues in Australian and New Zealand Trade Practices Litigation (1990) 18
Australian Business Law Review, p 96.

6

Stigler G.J. (2008) Competition. In: Palgrave Macmillan (eds) The New Palgrave Dictionary of Economics. Palgrave Macmillan,
London. Vickers, J, Concepts of Competition, Oxford Economic Papers, vol. 97, 1995, p 3 refers this definition.

7

Competition Policy Review Panel, Competition Policy Review Issues Paper, 14 April 2014, p 8, para 1.1.

8

Re QCMA (1976) ATPR 40-012, p 21: ‘However, ‘‘competition’’ is such a very rich concept (containing within it numbers of ideas) that
we should not wish to attempt any final definition which might, in some market settings, prove misleading or which might, in respect of
some future application, be unduly restrictive.’
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2.2.2

Economic analysis required by criterion (a)

Competition leads to efficient outcomes

Competition leads to economic efficiency, which supports productivity growth. 9 As described by the
Tribunal:10
…competition may be described as rivalry that amounts to a process that leads to an increase in
economic efficiency.

The Harper Review set out a number of benefits that competition brings, ie: 11
More competitive markets can lead to: lower resource costs and overall prices; better services and
more choice for consumers and businesses; stronger discipline on businesses to keep costs down;
faster innovation and deployment of new technology; and better information, allowing more
informed choices by consumers.

The purposes of the national and Queensland access regimes and the Competition and Consumer Act
(CCA) are consistent with this, eg, one of the objects of the access regime is: 12
…to promote the economically efficient operation of, use of and investment in, significant
infrastructure by which services are provided, with the effect of promoting effective competition in
upstream and downstream markets.

More broadly, the object of the CCA is:13
…to enhance the welfare of Australians through the promotion of competition and fair trading and
provision for consumer protection.

It follows that competition is not an end in itself but, rather, is the means by which efficiency and the welfare
of Australians is enhanced. As described by Ken Heyer, a senior economist at the US Department of Justice:
…efficiency is the goal, competition is the process.14

2.2.3

Perfect competition

Perfect competition is a theoretical construct under which competition is as vigorous as can be conceived. It
involves many identical sellers competing to sell a homogeneous product to many buyers. 15 There are no
barriers to entry, so that new firms will enter and undercut the incumbents whenever the price of the product
exceeds its marginal cost of production.16 It follows that, under these conditions of perfect competition, prices
are equal to the marginal cost of production,17 and so firms do not earn any economic profit.18

9

Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, pp 434-435; and Vickers, J,
Concepts of Competition, Oxford Economic Papers, vol. 97, 1995, p 8.

10

In the Matter of Fortescue Metals Group Limited [2010] ACompT 2, para 1,050.

11

Competition Policy Review Panel, Competition Policy Review Issues Paper,14 April 2014, p 8, para 1.2.

12

QCA Act, section 69 E.

13

CCA, section 2.

14

W Kolasky, Global Competition: Prospects for Convergence and Cooperation, November 2002.

15

Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, pp 368-374.

16

The cost of production includes the opportunity cost of not using resources for an alternative use.

17

In economics, equilibrium refers to the circumstance in which it is in no one’s interest to change their production or consumption
decisions. In practice, markets are rarely, if ever, in equilibrium, because the factors that guide consumption and production decisions
are constantly evolving.

18

Economic profit is any amount remaining once economic cost is subtracted from a firm’s revenue. Revenue is the sum of the
payments that a firm receives from the sale of its output while economic cost is a firm’s total expenditures on the inputs used to
produce that output, measured in terms of their opportunity cost. Perfect competition involves no risks to either buyers or sellers, since
it involves an assumption that buyers and sellers both have perfect information. See: Morgan, M Katz, and Rosen, H, Microeconomics,
McGraw-Hill Education, United Kingdom, 2006, p 220.
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Economic analysis required by criterion (a)

In his definition of perfect competition in the New Palgrave Dictionary of Economics, George Stigler states
that the essential elements of the list of conditions for perfect competition include that there are many buyers
and sellers in a perfectly competitive market:19
There are an indefinitely large number of independent traders on each side of a market…

However, it is not necessary for there to be a large number of sellers to reach the same outcome as perfect
competition. A perfectly contestable market is one in which entry and exit can be achieved quickly without
bearing any sunk costs. Incumbents cannot earn any economic profit, because that would encourage entry,
and so the outcome in terms of prices and quantities is the same as that under perfect competition, even if
there is only one supplier.20
2.2.4

An increase in competition leads to greater output

Economists recognise three types of efficiency that can be enhanced or improved as a result of competitive
rivalry between producers, ie:21
•

productive efficiency, which refers to a market outcome whereby products and services are provided at
the lowest possible costs, using facilities of optimal scale, over the long run, with existing technology;22

•

dynamic efficiency, which refers to the achievement of efficient levels and types of investment in new
and improved products and production processes;23 and

•

allocative efficiency, which refers to a market outcome whereby prices and profit levels are consistent
with the real resource cost of supplying each product, including a normal profit reward to suppliers –
where this is the case, society’s resources will be allocated between end uses in an optimal way such
that those goods and services that are produced best accord with consumer demand.24

Competition acts to increase each of these forms of efficiency.
Productive efficiency is increased as a result of greater competition because: 25
•

firms have an incentive to cut their costs so that they can reduce prices and increase sales; and

•

firms that have lower costs grow, whilst others shrink.

Dynamic efficiency is increased because competition pushes firms to invest, in order to improve their
competitive position relative to their rivals. 26

19

Stigler G.J. (2008) Competition. In: Palgrave Macmillan (eds) The New Palgrave Dictionary of Economics. Palgrave Macmillan,
London.

20

See: Baumol, W, Contestable Markets: An Uprising in the Theory of Industry Structure, American Economic Review, 1982, 72(1),pp
1-15.

21
22

23

See also, ACCC, Submission to Harper Review, 25 June 2014, p 14.
Pass, C, Lowes B, and Davies L, Economics (Collins Internet-Linked Dictionary of), HarperCollins Publishing, June 2014, p 45 of 64 in
‘P’ section; Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 45; and Morgan, M
Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, p 428.
Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 55.

24

Pass, C, Lowes B, and Davies L, Economics (Collins Internet-Linked Dictionary of), HarperCollins Publishing, June 2014, p 15 of 32 in
‘A’ section; and Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, p 424.

25

Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 52; and Vickers, J, Concepts of
Competition, Oxford Economic Papers, vol. 97, 1995, p 1.

26

Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 56. A 2011 study by the
Productivity Commission and Australian Bureau of Statistics, using data from the Business Longitudinal Database, found that firms are
more likely to innovate if they face stronger competition, and that innovation is associated with better productivity outcomes – see
Soames, L, Brunker D, and Talgaswatta, T, Competition, Innovation and Productivity in Australian Businesses, 9 September 2011.
Further, the empirical evidence collated by the OECD across economies shows a positive correlation between product market
competition, innovation and economic growth. For further discussion of competition and incentives for dynamic efficiency see: ACCC,
Submission to Harper Review, 25 June 2014, p 14.
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Economic analysis required by criterion (a)

Allocative efficiency is increased because the lower prices brought about by competition can be presumed to
lead to higher levels of output, ie, consumers will buy more when prices are lower. Similarly, a reduction in
competition leads to higher prices and so less output, thereby reducing allocative efficiency and welfare.
Figure 2.1 highlights the welfare loss from a reduction in allocative efficiency as a result of monopoly. The
price under conditions of perfect competition is equal to the marginal cost, and the level of output is 𝑄𝑝𝑐 ,
which is the level of demand when the price is equal to marginal cost. Total welfare, ie, the difference
between demand and marginal cost, is given by the triangle ABC.27
A monopolist will keep increasing its output so long as its marginal revenue is greater than its marginal cost,
because this means it can earn additional profit by expanding output. A monopolist will not increase output
any further when the marginal cost of doing so is equal to its marginal revenue. It follows that the monopolist
produces at the level 𝑄𝑚 , where its marginal revenue is equal to its marginal cost. The total welfare arising
under monopoly is the triangle shaded with dots plus the blue shaded box.
The loss of welfare caused by allocative inefficiency under monopoly is termed the deadweight loss (DWL),
which is the difference between the level of welfare under perfect competition and under monopoly.28 This is
represented by the area shaded with stripes in Figure 2.1.
Figure 2.1: Deadweight loss of a monopoly

In summary, a reduction in competition leads to higher prices, which in turn reduces the volume of sales (and
vice versa). It is this reduction in volumes that causes the allocative inefficiency from a lessening of

27

Total welfare is the difference between the cost of the product (given by the marginal cost in this case) and the willingness to pay
(given by the line showing demand).

28

See Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, p 473; Mas-Colell, M Whinston,
and J Green, Microeconomic Theory, Oxford University Press, New York, 1995, p 386; Tirole, J. The Theory of Industrial Organization,
The MIT Press, United States, 1988, p 67; and Gans, J, King, S and Mankiw, N, Principles of Microeconomics, Nelson Australia Pty
Ltd, Australia, 2003, p 319 for similar expositions of the deadweight loss of a monopoly.
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Economic analysis required by criterion (a)

competition. An increase in prices without any changes in market output would not lead to any allocative
inefficiency.29
This is consistent with the description of the deadweight loss of monopoly by Morgan et al as being:30
…the loss in total surplus that arises because a monopolist produces less than the total-surplus
maximising amount of output.

Similarly, Mas-Colell et al describe the monopoly deadweight loss as the ‘monopoly quantity distortion’. 31
To summarise, an increase in competition leads to higher output or better quality products/services, giving
rise to increases in welfare.
2.2.5

Market power

Market power is the antithesis of competition. A firm with market power can profitably set prices above the
competitive level.32 Such a firm may exercise market power through:
•

not striving to reduce its costs;

•

reducing the quality of its product below the competitive level; and/or

•

setting a price above, or reducing output below, the competitive level.

These actions reduce welfare, relative to that under perfect competition.
In a perfectly competitive market, a firm’s revenue will be equal to its total costs, implying that the rate of
return on invested capital for a business is equal to its (efficient) cost of capital for that activity.33 Consistently
higher levels of profit may be evidence of a firm using its market power.
2.2.6

Effective competition

The fact that perfect competition almost never arises in practice has caused economists to discuss the idea
of ‘workable’ or ‘effective’ competition (these being the same concept), ie, the state in which competition is
working as well as one might hope in a market economy.
The relevance of effective competition is underlined by the object of the access regime, which is to promote
effective competition, ie:34
The object of this part is to promote the economically efficient operation of, use of and investment
in, significant infrastructure by which services are provided, with the effect of promoting effective
competition in upstream and downstream markets. [emphasis added]

The term ‘workable competition’ was first coined in 1940 by John Clark as a basis for describing competition
in a market that is less extreme than the idealised benchmark of perfect competition, but serves as a realistic
standard against which market power can be measured.35 Clark noted that, in favourable circumstances,

29

Motta states that ‘if the demand curve is perfectly inelastic, the dead weight loss disappears’ Motta, Competition Policy: Theory and
Practice, Cambridge University Press, United States, 2009, p 43. Morgan et al. highlight this point: ‘for a given quantity, a change in
price merely results in a transfer of surplus, not net creation or loss of surplus’ Morgan, M Katz, and Rosen, H, Microeconomics,
McGraw-Hill Education, United Kingdom, 2006, p 404.

30

Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, p 472.

31

Mas-Colell, M Whinston, and J Green, Microeconomic Theory, Oxford University Press, New York, 1995, p 386.

32

See: Motta, M, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, pp 40-41.

33

Gregory, A, Excessive prices and the role of profitability analysis | OECD Roundtables Excessive Pricing, February 2012, p 389.

34

QCA Act, section 69 E.

35

Clark, J.M, Towards a concept of workable competition, The American Economic Review, 1940, 30(2), pp 241-256.
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existing and potential competitors may provide a check on the tendency of firms to exploit market power over
the long run by increasing prices or reducing output.36
Workable competition was described by the US Attorney-General’s National Committee in its study of antitrust laws in 1955 as follows:37
The concept of “workable” or “effective” competition can perhaps best be described as the
economists’ attempt to identify the conditions which could provide appropriate leads for policy in
assuring society the substance of the advantages that competition should provide…
The basic characteristic of effective competition in the economic sense is that no one seller, and
no group of sellers acting in concert, has the power to choose its level of profits by giving less and
charging more. Where there is workable competition, rival sellers, whether existing competitors,
or new or potential entrants into the field, would keep this power in check by offering or threatening
to offer effective inducements, so long as the profits to be anticipated in the industry are sufficiently
attractive in comparison with those in other employment when all risks and other deterrents are
taken into account. The result would be to force the seller who sought to increase his profits above
this level by employing a high-price, limit-output monopoly policy either to give it up, or to lose
ground to his rivals at a rate sufficient to reduce his profits, thus defeating the policy.

In other words, there are sufficient competitive constraints in an effectively competitive market to keep prices
and profits in check, at least to an extent. Similarly, Maureen Brunt has said that: 38
Where there is effective competition, it is the on-going substitution process that ensures that any
achievement of market power will be transitory.

The Hilmer Committee report on National Competition Policy defined workable competition as a benchmark
against which market power could be measured, by reference to the level of prices that could be sustained: 39
In markets characterised by workable competition, charging prices above the level of long run
average costs will not be possible over a sustained period, for higher returns will attract new market
entrants or lead customers to choose a rival supplier or product.

The Hilmer Committee report also implicitly defined the ‘long run average costs’ as an ‘efficient’ level of
pricing, noting that where workable competition was absent, firms may be able to price above the efficient
level. More generally, the report noted that the ‘promotion of effective competition and the protection of the
competitive process are generally consistent with maximising economic efficiency’.40
Similarly, the Tribunal has described workable competition by reference to an efficient level of profit, whilst
also describing the structure of the market and conduct of firms, ie: 41
[a workably competitive market is one] with a sufficient number of firms (at least four or more),
where there is no significant concentration, where all firms are constrained by their rivals from
exercising any market power, where pricing is flexible, where barriers to entry and expansion are
low, where there is no collusion, and where profit rates reflect risk and efficiency.

36

Clark, J.M, Towards a concept of workable competition, The American Economic Review, 1940, 30(2), pp 246-247.

37

United States, Attorney General's National Committee to Study the Antitrust Laws, Washington, D.C, U.S. G.P.O, p 320, 1955.

38

Maureen Brunt, Market Definition Issues in Australian and New Zealand Trade Practices Litigation, 1990, 18, Australian Business Law
Review, p 96.

39

Independent Committee of Inquiry on National Competition Policy, National Competition Policy Review, 25 August 1993, p 269.

40

Independent Committee of Inquiry on National Competition Policy, National Competition Policy Review, 25 August 1993, pp 4-5.

41

Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2, para 37.
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In its decision on whether Metcash could acquire Franklins, the Federal Court set out an understanding of
workable competition and its outcomes, linking it towards the achievement of efficient outcomes over the
long run:42
In a workably competitive market, some or even all participants may have some market power, in
the sense that they all have some discretion over price, but no participant will have a substantial
degree of market power. In such a workably competitive market, at any given time, prices might
deviate from underlying costs and the deployed technologies might deviate from the most efficient
ones currently available. Economic forces drive such a market towards efficient prices, outputs
and costs, but not instantly.

To summarise, in a workably or effectively competitive market:
•

the ability of firms profitably to set prices above (or quality below) the competitive level over the long term
is constrained by the threat of (actual and potential) competitors, ie, firms cannot act independently of
competitors and/or customers; and

•

there is no need for the government to intervene otherwise to constrain firms’ market power.

2.3 Relevant market
Competition takes place within markets and in the material below we describe the concepts that underpin a
market, and the approach to defining markets.
2.3.1

What is a market?

A market is the area of close competition between firms.43 Market definition involves the identification of the
competitive constraints that are likely to have a material effect on a product or service (they are ‘in’ the
market), and those that have a less immediate effect (they are ‘out’ of the market). However, such bright
lines rarely exist in practice, and firms selling products that are outside of a market may act as a competitive
constraint on those in that market, albeit to a lesser degree.
The boundaries of a market are conventionally determined by reference to four dimensions, ie: 44
•

the product dimension, ie, the goods or services supplied;

•

the functional dimension, ie, the part of the supply chain that is the relevant arena of competition;

•

the geographic dimension, ie, the geographic area over which the relevant products are supplied (or
could be supplied); and

•

the temporal dimension, ie, the time period over which substitution can take place.

A market encompasses the range of business activities, geographic areas and functional levels within which,
if given a sufficient economic incentive, buyers would switch to a substantial extent from one source of
supply to another (‘demand-side’ substitution), and/or sellers would switch to a substantial extent from one
production plan to another (‘supply-side’ substitution).
2.3.2

Hypothetical monopolist test

The generally accepted framework for defining markets is the ‘hypothetical monopolist test’, which involves
the systematic application of a process that:45
•

commences with the narrowest reasonable market definition, taking into account the purpose at hand;

42

Australian Competition and Consumer Commission v Metcash Trading Limited [2011] FCA 967 (25 August 2011), para 163.

43

Re QCMA (1976) APR 40-012, p 22.

44

ACCC, Merger Guidelines, 2008, p 13, para 4.8.

45

ACCC, Merger Guidelines, 2008, p 15, paras 4.19-4.21.
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•

determines whether a hypothetical monopolist in the candidate market is closely constrained by supply
from outside the market – if it is then the next step is applied, otherwise the market has been defined;
and

•

expands the market to include the close constraints on the hypothetical monopolist and goes back to the
previous step.

The hypothetical monopolist test is primarily a method for organising thinking. In some circumstances it may
be possible for the examination of whether a hypothetical monopolist is closely constrained to be undertaken
quantitatively, by assessing whether a hypothetical monopolist that controlled all sales within the candidate
market could profitably impose a small but significant and non-transitory increase in price (SSNIP) of five to
ten per cent.
The hypothetical monopolist test is complete and the market is taken to have been defined if the SSNIP is
profitable, thereby signifying that no further substitute products or additional sources of supply are sufficiently
close substitutes to be in the market.
2.3.3

Functional separation from the service over which declaration is being sought

The focus of market definition in access matters tends to be on the existence of separate markets from the
market for the service.46 Criterion (a) is only satisfied if competition is promoted in a dependent market,
which exists in a separate functional level from the service over which declaration is sought. 47
The Tribunal has stated that actual transactions by vertically separate firms is strong evidence of the
existence of separate functional markets.48
DBCT is not vertically integrated with coal mining or any other service that is part of the coal supply chain,
and so there are actual transactions by vertically separate firms for coal terminal services. As such, each of
the potential dependent markets identified later in this report are at separate functional levels from the DBCT
service.

2.4 Summary of necessary analysis
To summarise, our approach to the economic analysis of the key elements of criterion (a) involves:
•

the use of a with and without declaration test, which compares the state of competition as between two
states of the world, ie:
>

with access (or increased access) to the service, on reasonable terms and conditions that will apply,
as a result of declaration; and

>

with access to the services on terms that would apply if the service was not declared;

•

an examination of the dynamic process of competition, and whether declaration is likely to lead to higher
output or better quality products/services; and

•

the definition of relevant markets, which are areas of close competition, by identifying the competitive
constraints that are likely to have a material effect on a product or service, assisted by use of the
hypothetical monopolist test where this can aid the analysis.

46
47

48

Application by Services Sydney Pty Limited [2005] ACompT 7, para 109.
National Competition Council, Declaration of Services, a guide to declaration under Part IIIA of the Competition and Consumer Act
2010, February 2013, para 3.17.
In the matter of Fortescue Metals Group Limited [2010] ACompT 2, para 1,037.
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3. Promotion of competition
In this section, we set out how the promotion of a material increase in competition in dependent markets
could be achieved by declaration of a service, drawing upon:
•

economic principles regarding the process of competition; and

•

previous declaration decisions.

We show that a material increase in competition could be promoted by anything that affects the structure of a
market and/or the conduct of the firms in that market so that the process of competition is intensified. Such a
change will lead to higher volumes and/or better quality products or services being supplied in that market,
thereby increasing welfare.
It follows that the volume or quality of products/services supplied in a dependent market must be expected to
increase in order for declaration of a service to promote a material increase in competition in that dependent
market. Consistent with this, previous decisions of the NCC and Tribunal have highlighted the importance of
an increase in volumes for there to be a material increase in competition in dependent markets.

3.1 Economic framework
We describe below the economic framework for assessing the process of competition, by reference to widely
accepted distinctions between the structure, conduct and performance of markets.
3.1.1

Structure, conduct and performance of markets

It can be helpful to understand the process of competition by examining, for each dependent market: 49
•

the structure of the market, including the number and size of the firms in the market, and barriers to
entry;

•

the conduct of firms in the market, including their investments in product development, and responses to
customers and competitors; and

•

the performance or outcomes of competition, including the quantity and prices of goods supplied.

For example, Franklin Fisher and others have said that the competitiveness of a market can be analysed by
examining its structure, conduct and performance:50
Often an examination of the actual activity of firms in the market and the results of their interaction
can reveal whether the market is effectively competitive. Economists, however, have traditionally
undertaken the analysis of the competitiveness of a market by an examination of indicia of
competition and monopoly categorized under the headings of market structure, market conduct,
and market performance.

Similarly, John Vickers has described that there are several meanings of ‘more competition’, ie:51

49

For example, characteristics of both structure and conduct were described by the Department for International Development from the
United Kingdom as being relevant to identifying competitive industries. It said that ‘[c]haracteristics of competitive industries include a
wider range of product choice, the entry and exit of firms, changes in the ranking of leading firms and in the size of their market shares,
and active product development and innovation. Competitive industries are also likely to show pricing that responds to changes in
market conditions, such as changes in input costs.’ See: DFID, Competition Assessment Framework, January 2008, p 11.

50

Franklin M Fisher, John J McGowan and Joen E Greenwood, Folded, Spindled, and Mutilated, Economic Analysis and U.S. v. IBM,
MIT Press, 1983, p 39.

51

Vickers, J, Concepts of Competition, Oxford Economic Papers, vol. 97, 1995, p 3.
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(i)

greater freedom of rivals (for example, freedom to enter an industry following the removal
of legal monopoly rights or barriers to trade);

(ii)

an increase in the number of rivals; and

(iii)

a move away from collusion towards independent behaviour between rivals…

(iv)

the reward for obtaining the thing for which all are striving, or the penalty for failing to
obtain it, is increased or introduced in the first place.

The first and second of these relate to market structure, and the third to market conduct.
The Tribunal has also said that the degree of competition can be assessed by considering the structure,
conduct and performance of a market, ie:52
… a market is sufficiently competitive if the market experiences at least a reasonable degree of
rivalry between firms each of which suffers some constraint in their use of market power from
competitors (actual and potential) and from customers. The criteria for such competition are
structural (a sufficient number of sellers, few inhibitions on entry and expansion), conduct-based
(eg no collusion between firms, no exclusionary or predatory tactics) and performance-based (eg
firms should be efficient, prices should reflect costs and be responsive to changing market forces).
[emphasis added]

3.1.2

Market structure

There is a rich literature on the structural indicators that may be helpful to determine the degree of
competition in a market. The factors that are generally considered most relevant include: 53
•

barriers to entry and/or expansion;

•

economies of scale and/or scope;

•

market concentration and market shares;

•

product differentiation;

•

buyer power, transaction and/or switching costs; and

•

regulation.

The importance of market structure to competition is well recognised. For example, a widely respected
microeconomics text book states:54
…how do we know a competitive market when we see one? The answer depends on the
environment in which the buyers and sellers operate…the market structure. There are several
important dimensions to market structure…(a) the size and number of buyers…(b) the size and
number of suppliers…(c) the degree of substitutability of different sellers’ products…(d) the extent
to which buyers are informed about prices and available alternatives…(e) the conditions of entry.

In QCMA, the Trade Practices Tribunal refused to review a Trade Practices Commission decision to deny
merger clearance for an acquisition of flour milling firms. The decision articulated the Trade Practices

52
53

54

Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2, para 48.
Motta, M, Competition Policy: Theory and Practice, pp 115-134; Office of Fair Trading, Assessment of market power, 2004, pp 9-25;
European Commission, Commission guidelines on market analysis and the assessment of significant market power under the
Community regulatory framework for electronic communications networks and services, July 2002, paras 73-78; European
Commission, DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, 2005, paras 2842 and Re QCMA (1976) APR 40-012, p 21.
Morgan, M Katz, and Rosen, H, Microeconomics, McGraw-Hill Education, United Kingdom, 2006, pp 370-372.
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Tribunal’s view on the meaning of key concepts under the Trade Practices Act including that the structure of
a market was important in examining competition, ie:55
…whether firms compete is very much a matter of the structure of the markets in which they
operate. The elements of market structure which we would stress as needing to be scanned in
any case are these:
(1) the number and size distribution of independent sellers, especially the degree of market
concentration;
(2) the height of barriers to entry, that is the case with which new firms may enter and secure a
viable market;
(3) the extent to which the products of the industry are characterized by extreme product
differentiation and sales promotion;
(4) the character of ‘‘vertical relationships’’ with customers and with suppliers and the extent of
vertical integration; and
(5) the nature of any formal, stable and fundamental arrangements between firms which restrict
their ability to function as independent entities.
Of all these elements of market structure, no doubt the most important is (2), the condition of entry.
For it is the ease with which firms may enter which establishes the possibilities of market
concentration over time; and it is the threat of the entry of a new firm or a new plant into a market
which operates as the ultimate regulator of competitive conduct.

A number of subsequent court and Tribunal decisions applied those factors, which became known as the
'QCMA factors', in their competition assessments.56
The approach applied by the Trade Practices Tribunal has been described as the 'structure-conductperformance paradigm', because it implies that the structure of the market (eg, market shares) determines
the conduct (eg, price set by firms), which affects performance of the market (eg, consumer welfare). 57
3.1.3

Market conduct

Despite the utility of the QCMA factors, there has always been recognition that competition is a rich and
dynamic concept, and that the analysis of competition must take place on a case-by-case basis.58
QCMA was decided at a time when the prevailing approach of economists was to apply the structureconduct-performance paradigm.59 More recently, the Tribunal has broadened its approach from using the
QCMA factors, explaining that the approach: 60
…has been overtaken by developments in economic theory and by empirical assessments of
competition in modern markets which attest to the fact that [the causal flow from structure to
conduct and then performance] is by no means the dominant mechanism to explain market
behaviour.

55

Re QCMA (1976) APR 40-012, p 21.

56

Davies, C and Wainscoat, L, Not quite a cartel: Applying the new concerted practices prohibition, Competition and Consumer Law
Journal, 2017, p 195.

57

Armitage, P, The evolution of the “substantial lessening of competition” test – a review of case law, Australian Business Law Review,
2016, 44(2), p 99.

58

The Tribunal in QCMA itself noted that it did ‘not wish to attempt any final definition which might, in some market settings, prove
misleading’, see Re QCMA (1976) APR 40-012, p 21.

59

Application by Chime Communications Pty Ltd (No 3) [2009] ACompT 4. para 11.

60

Application by Chime Communications Pty Ltd (No 3) [2009] ACompT 4, para 11.
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For example, it has been argued that non-structural factors such as excess capacity, new sources of
potential supply and the competitive nature of relevant market participants may justify mergers in
concentrated markets based on behavioural constraints on market power. 61 Further, firm conduct is capable
of affecting market structure, through strategic barriers to entry, for example. 62
The type of conduct that might be expected of firms in a market that is not effectively competitive includes:
•

the ability to act somewhat independently of competitors;63

•

the potential for collusion between firms or exclusionary tactics;64, 65

•

little effort put into improving efficiency or cost savings; 66 and

•

low levels of investment in product development or other areas to improve the product or service
provided.67

The degree of competition can also be examined by assessing the strength of the competitive constraints
acting upon the firms in the market, which comes from a combination of actual and potential rivals, along
with customers.68 The strength of these constraints depends upon the structure of the market, and conduct
of firms, and so can be captured by those factors.
3.1.4

Market outcomes

Market outcomes are determined by the competitive process, which itself is a function of the market structure
and firm conduct. The key market outcomes are:
•

quantities supplied;

•

prices and profits;69

•

the level of innovation; and

•

the quality of products and services.

3.1.5

Conclusion

In our opinion, declaration of a service leads to the promotion of a material increase in competition in a
dependent market if competition in that market is expected to be increased to a material extent with
declaration, as compared to without declaration.
Competition may be increased for many reasons associated with the structure of a dependent market or
conduct of firms within that market. As described in section 2.2.4, an increase in competition will lead to
higher volumes being supplied (or higher quality products/services), which increases consumer welfare.

61

Armitage, P, The evolution of the “substantial lessening of competition” test – a review of case law, Australian Business Law Review,
2016, 44(2), p 101.

62

Application by Chime Communications Pty Ltd (No 3) [2009] ACompT 4, para 12.

63

Baldwin R, and Cave, M, Understanding Regulation: Theory, Strategy and Practice, Oxford University Press, New York, 1999, p 210.

64

Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, pp 142-140 and pp 303-304.

65

Tirole, J, The Theory of Industrial Organization, The MIT Press, United States, 1988, p 171.

66

Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 39; and Vickers, J, Concepts of
Competition, Oxford Economic Papers, vol. 97, 1995, p 7.

67

Motta, Competition Policy: Theory and Practice, Cambridge University Press, United States, 2009, p 39, p 56; Tirole, J, The Theory of
Industrial Organization, The MIT Press, United States, 1988, pp 104-105; and Vickers, J, Concepts of Competition, Oxford Economic
Papers, vol. 97, 1995, p 7.

68
69

Land, J, Owens, J and Cejnar, L, The Meaning of Competition, New Zealand University Law Review, vol 24, no 1, p 99.
Sherman, R, The regulation of monopoly, Cambridge University Press, Australia, 1990, pp 10-11; and Baldwin R, and Cave, M,
Understanding Regulation: Theory, Strategy and Practice, Oxford University Press, New York, 1999, p 251.
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The NCC has described the promotion of a material increase in competition in similar terms, ie:70
The promotion of a material increase in competition involves an improvement in the opportunities
and environment for competition such that competitive outcomes are materially more likely to
occur.

The QCA Issues Paper noted the staff’s preliminary view that it is not necessary to demonstrate that
competition is enhanced in order to determine whether competition had been promoted for the purpose of
criterion (a),71 citing Sydney International Airport Limited.72
However, some caution should be applied to this element of the Tribunal’s findings in Sydney International
Airport Limited because the wording of criterion (a) was subsequently amended to require the promotion of a
material increase in competition, rather than just the promotion of competition that applied at the time of the
Sydney International Airport Limited decision.
To summarise, the promotion of a material increase in competition in dependent markets as a result of
declaration requires that:
•

the structure of the market or conduct of firms is changed in a way that can be expected to bring about a
material enhancement of the competitive process; and

•

the volume and/or quality of output in the market is expected to increase.

3.2 Previous declaration decisions
Previous declaration decisions are consistent with the economic framework described above.
3.2.1

Methods by which declaration could promote competition

The NCC has stated that there are a number of ways in which improved access following declaration may
promote competition in a dependent market, and listed the following examples:73
•

it may constrain the ability of a vertically integrated firm that provides the declared service from giving an
advantage to its related firm in a dependent market;

•

it may prevent collusion in a dependent market if it encourages entry in that market; and

•

it may lead to a more competitive outcome in terms of volume and/or price for the declared service,
which may increase demand or encourage entry or participation in a dependent market.

The first example is not relevant to the circumstances of DBCT, since it is not a vertically integrated facility.
We assume that there is no collusion in dependent markets, and so the second consideration is not relevant.
Further, we show below that declaration would not encourage entry in any dependent market. 74
The last means by which competition could be promoted is relevant, and gives rise to the question as to
whether declaration could lead to increased output in one or more dependent markets.

70

National Competition Council, Declaration of Services, a guide to declaration under Part IIIA of the Competition and Consumer Act
2010, February 2013, para 3.31.

71

QCA, Declaration reviews: applying the access criteria, April 2018, p 18.

72

Sydney International Airport [2000] ACompT 1, para 106.

73

74

See National Competition Council, Declaration of Services, a guide to declaration under Part IIIA of the Competition and Consumer
Act 2010, February 2013, para 3.47.
See section 5.
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3.2.2

Promotion of competition

Structure and conduct

In access decisions, the Tribunal has interpreted the promotion of competition as whether there was: 75
…an enhancement of the competitive environment, and a greater opportunity for the
implementation of competitive conduct in the dependent market.

In other words, does access lead to a more competitive market structure, so that conduct would become
more competitive, which would bring benefits to consumers?
Changes to market structures that the NCC and Tribunal have considered would promote competition
include:
•

a reduction in barriers to entry; and

•

an increase in the number of rivals.76

For example, the NCC has said that it would examine whether barriers to entry would be affected by
declaration:77
Given the Council’s finding that the market for iron ore is already subject to effective competition,
it follows that access would not promote competition in that market. However, the Council
proceeded to consider in any case whether access to the Mt Newman Service would lower
barriers to entry and facilitate the entry of new iron ore producers into that market.
[emphasis added]

Similarly, the Tribunal has agreed with evidence that stated: 78
The principal ways in which declaration of the Airside Service would promote competition in the
dependent air services market are:
a) it would be less likely to deny access to potential entrants into the air services market…
[emphasis added]

The Tribunal has also examined whether declaration would affect market structure: 79
Whether competition will be promoted by coverage is critically dependent on whether EGP has
power in the market for gas transmission which could be used to adversely affect competition in
the upstream or downstream markets. There is no simple formula or mechanism for determining
whether a market participant will have sufficient power to hinder competition. What is required is
consideration of industry and market structure followed by a judgment on their effects on
the promotion of competition. [emphasis added]

Previous decisions have also examined whether competition could be promoted through changes to firm
conduct, eg:80,81
…the practical indicia that would lead to the conclusion that an increase in competition will be
promoted…include… a restraint on anti-competitive conduct such as price fixing or predatory
pricing…[emphasis added]

75

Re Virgin Blue Airlines Pty Limited [2005] ACompT 5, para 12.

76

In the matter of Fortescue Metals Group Limited [2010] ACompT 2, paras 1,061-1,062.

77

National Competition Council, Fortescue Metals Group Ltd Application for declaration of a service provided by the Mt Newman railway
under section 44F(1) of the Trade Practices Act 1974 – Final recommendation, 23 March 2006, p 144, para 7.160.

78

Re Virgin Blue Airlines Pty Limited [2005] ACompT 5, para 518.

79

Duke Eastern Gas Pipeline Pty Ltd [2001] ACompT 2, para 116.

80

In the matter of Fortescue Metals Group Limited [2010] ACompT 2, para 1,062.

81

In the matter of Fortescue Metals Group Limited [2010] ACompT 2, para 1,061.

HoustonKemp.com

16

Does DBCT’s coal handling service satisfy criterion (a)?

Promotion of competition

A particular act will have the tendency to promote a material increase in competition in a socially
useful way if sellers are given greater freedom to engage in rivalrous behaviour [emphasis
added]

The Tribunal has also agreed with evidence stating that a change in prices that favours particular firms in a
dependent market may harm competition.82
3.2.3

Volume supplied in the market

The main mechanism by which declaration has been found to reduce barriers to entry in markets in which
the declared service is not provided by a vertically integrated firm is through an increase in the volume
supplied in that market that results from lower access prices. An increase in the volume in a market could
make entry more likely because a greater number of firms can operate at an efficient scale.
For example, the NCC recently explained that higher prices for access to a port would not affect competition
in coal production if the total volume of coal produced did not change, ie: 83
PNO could therefore price (or aim to price) its services in a way that maintains throughput volumes
and maximises profits, for instance by bargaining directly with producers with mines at risk of
closure, or their shippers. Consequently, it does not necessarily follow from an ability to increase
prices that there will be a reduction in coal production that impacts competition in a market.

In the same matter, the Tribunal also stated that there was no effect on competition in the coal export market
if volumes in that market remain the same, ie:84,85
Either a price rise would have an impact on coal export volumes, in which case the estimates are
of questionable value, or it would not, in which case the claim of any competitive impact is seen to
be empty.
Consequently, it does not necessary follow from an ability to increase prices that there will be a
reduction in coal production that impacts competition in the coal export market because PNO has
the commercial motivation to ensure that the Service supports the ongoing coal export market and
its expansion.

The NCC has also said that increases in volumes in a dependent market need to be material in order for
competition to be promoted, eg:86,87
The Applicant submits that it will produce additional ethanol from sugar by-products, including all
of the molasses it produces and lignocellulosic material. It submits that the higher fibre content of
‘energy canes’ can be used to increase ethanol production. However, the Council is not satisfied,
at least in the short to medium term, that any additional ethanol produced from sugar by-products
in the Herbert River will be sufficient to have a material impact on the national market for
ethanol. The Council considers that access would not promote a material increase in competition
in the ethanol market.
The Council is not satisfied that access will promote a material increase in competition in any
dependent electricity market. The Federal Court found that the market for electricity was NEMwide when it considered the acquisition by AGL of an interest in the Loy Yang A power station. In
the NEM, electricity is traded through a central pool. An additional 50-55MW in North

82
83

Re Virgin Blue Airlines Pty Limited [2005] ACompT 5, para 518.
NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 38, para
4.93.

84

Application by Glencore Coal Pty Ltd [2016] ACompT 6, para 137.

85

Application by Glencore Coal Pty Ltd [2016] ACompT 6, para 155.

86

NCC, Herbert River cane railway: Application for declaration of a service under section 44F of the Trade Practices Act 1974 (Cth) –
Final recommendation, 16 July 2010, p 26, paras 5.40-5.41.

87

NCC, Herbert River cane railway: Application for declaration of a service under section 44F of the Trade Practices Act 1974 (Cth) –
Final recommendation, 16 July 2010, p 27, paras 5.45-5.48.
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Queensland would have virtually no effect in a market based on the NEM… The Applicant
argues that the relevant market for the Council to consider is a North Queensland market.
However, even to the extent that it may offset increases in marginal loss factors or demand growth
in North Queensland, the Council considers that the Applicant’s claimed additional generation
capacity will not be sufficient to have any material effect on electricity prices in North Queensland.
[emphasis added]

The NCC has stated that any effect of a service not being declared would need to lead to such a material
impact on demand as to lead to a possible exit or contraction in the number of services offered in the
dependent market, in order for competition to be promoted by declaration. 88
Finally, the Productivity Commission examined the national access regime in 2013, including whether
competition should be said to be promoted in a dependent market for the purpose of criterion (a) when a firm
sets a monopoly price for a service. It said that poor terms and conditions for a service can affect competition
in dependent markets, but only when they disrupted competition in the dependent market.89 In other words,
criterion (a) would not apply to all situations in which declaration improved the terms and conditions offered
for access to a service.

3.3 Summary of factors bearing on the promotion of competition
To summarise, the promotion of a material increase in competition in dependent markets as a result of
declaration requires that:
•

the structure of the market or conduct of firms is changed in a way that can be expected to bring about a
material enhancement of the competitive process; and

•

the volume and/or quality of output in the market is expected to increase.

88

NCC, Application by Virgin Blue for Declaration of Airside Services at Sydney Airport – Final recommendation, November 2003, p 99.

89

Productivity Commission, National Access Regime, 25 October 2013, p 173.
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4. Effect of declaration on the DBCT service
This section describes the essential elements of DBCTM’s proposed access framework and explains why the
implementation of this framework would mean that declaration of the DBCT service:
•

would not give rise to increases in output from any mine, as compared to the output that would arise if
the DBCT service was not declared; and

•

would not give rise to changes in the use of any coal terminal or railway facility, as compared to that
which would arise if the DBCT service was not declared.

4.1 DBCTM’s access framework
DBTCM’s proposed access framework includes that a terminal infrastructure charge (TIC) is to be agreed
between DBCTM and each user. In the absence of agreement, an arbitrator is:
to determine a TIC that must:
•

reflect the TIC that would be agreed between a willing but not anxious buyer and a willing but
not anxious seller of coal handling services for mines that are proximate to the Port of Hay
Point;

•

not be less than the floor TIC, being that which would apply under a QCA administered pricing
regime; and

•

not be greater than the ceiling TIC, being the highest TIC at which coal volumes served at
DBCT would be the same as if the floor TIC applied – with this assessment being made without
reference to any contractual limitations on volumes that are able to be delivered to DBCT or
any other coal terminal.

These terms ensure that:
•

the TIC can be no lower than would apply if DBCT was to be declared; and

•

the TIC can be no higher than the highest TIC at which the utilisation of DBCT is the same as it would be
at the floor TIC.

It follows that the direct effect of the access framework is that use of DBCT is the same at all values of the
TIC within this floor and ceiling range. Put another way, the access framework ensures that declaration of
the DBCT service would not lead to an increase in volumes at DBCT, as compared with the outcome that
would apply without declaration.

4.2 Declaration will not change the use of DBCT
The access framework contemplates the prospect that, without declaration, the TIC at DBCT may be higher
than the TIC that would have prevailed had a QCA administered regime continued to apply. In particular, the
framework provides for the possibility that a price agreed between DBCTM and any user may be higher than
the specified floor price. However, the access framework ensures that this price is constrained such that the
use of DBCT remains the same with or without declaration. 90
If the use of the DBCT service is allocatively efficient under declaration, then the mines that use DBCT will
be the same with and without declaration. This further implies that the output of all mines, and the use of all
90

DBCTM’s proposed access framework is specified so that non-price terms are substantially the same as they would be had a QCA
administered regime continued to apply. On that basis, we assume that non-price terms will not result in differences in the use of
DBCT between these two scenarios.
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coal terminals and railways will be the same with and without declaration. We describe below the reasoning
underpinning this statement, and the relevance of our reference to allocative efficiency.
The object of Part 5 of the QCA Act, which deals with access to services and underpins the QCA’s regime of
administered prices for DBCT, is to:91
… promote the economically efficient operation of, use of and investment in, significant
infrastructure by which services are provided, with the effect of promoting effective competition in
upstream and downstream markets.

The objective refers to different types of efficiency, including the efficient use of significant infrastructure. The
efficient use of infrastructure refers to allocative efficiency. Allocative efficiency is defined by the Hilmer
Review as being achieved where:92
…resources used to produce a set of goods or services are allocated to their highest valued uses
(ie, those that provide the greatest benefit relative to costs).

Although differently described, this is consistent with the definition of allocative efficiency we offer at section
2.2.4. Consistent with these specifications of allocative efficiency, in our opinion it is reasonable to assume
that the regulatory regime applied by the QCA under declaration gives effect (and would give effect, if
declaration continued to be applied) to the objective of Part 5 of the QCA Act and acts to promote the use of
the DBCT service by mines that place the highest value on its use.
It follows that, if the TIC applied at DBCT were to increase under the terms of DBCTM’s proposed access
framework – potentially as high as the ceiling price – then the mines that utilise the DBCT service would be
the same as those that would do so under declaration. This must be the case because:
•

the access framework restricts the price ceiling so that the volumes served at DBCT would be the same
as if the floor price applied; and

•

if any mine were to cease its use of the DBCT service in response to higher prices and be replaced by
alternative volumes from another miner, this would imply that the second miner placed a higher value on
the DBCT service than the first – an outcome inconsistent with our assumption that the administered
regime under declaration promotes allocative efficiency.

We note that this conclusion does not imply that there will be no change in the volume of coal or composition
of miners that use the DBCT service in the future. Such changes may occur for a variety of reasons,
including that:
•

if any miners that currently use the DBCT service cannot profitably do so at the floor price, they would
not be expected to continue to use the service in the future; or

•

if new mining tenements are developed that are proximate to DBCT and place a high value on the DBCT
service, those mines may be expected to use the service, potentially substituting for users – say, more
distantly located mines – who achieve lesser value from the service.

Importantly, these changes will occur regardless of whether DBCT service is declared or not. As such, they
have no bearing on a comparison of the use of the DBCT service with and without declaration.

4.3 Declaration will not lead to a change in the use of other facilities
If the prices agreed between DBCTM and users under the proposed framework do not give rise to any
changes in the use of the DBCT service with or without declaration, then:
•

the output of all mines will be unaffected by prices at DBCT with or without declaration;

91

QCA Act, section 69 E.

92

Hilmer, F.G., M, Rayner and G, Taperell, National Competition Policy Review, 25 August 1993, p 4.
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•

the use of other coal terminals will be unaffected by prices at DBCT with or without declaration; and

•

the use of railway systems will be unaffected by prices at DBCT with or without declaration.

The output of all mines will remain the same with or without declaration because:
•

miners who would not use DBCT with declaration will not change their usage decisions in response to a
potential increase in the price of the DBCT service; and

•

miners who would use DBCT with declaration will continue to do so under the terms of the access
framework.

It follows that the use of all infrastructure across the relevant supply networks will remain unchanged with or
without declaration.
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5. Effect of declaration on dependent markets
In this section we explain why access to the DBCT service as a result of the declaration of that service would
not promote a material increase in competition in any dependent market.
We explained in section 3.1.5 that a material increase in competition in a dependent market will be promoted
if:
•

the structure of the market or conduct of firms is changed in a way that can be expected to bring about a
material enhancement of the competitive process; and

•

the volume and/or quality of output in the market is expected to increase.

Applying this approach, we conclude that declaration of the DBCT service will not result in a material
increase in competition in any coal export market because:
•

•

declaration would not change the structure of those markets or conduct of mines, since:
>

prices will still be determined in the same way by the Asia-Pacific or global seaborne coal market;

>

the volume transported by each miner will not be affected, so there will be no change in the structure
of the market, including the likelihood of entry; and

declaration would not affect the total volume or quality of coal supplied in any coal export market
because:
>

no mine would change the quantity of coal that it sends to any terminal as a result of declaration (as
set out in the previous section); and

>

neither the quality of coal itself will change as a result of declaration nor will the mix of coal at each
terminal; while

>

the non-price terms and conditions for accessing DBCT will remain substantively the same, and so
this will not change the service provided to coal miners.

The volumes supplied in each of the other dependent markets depend on the volumes in the coal export
market, and so they will also not change as a result of declaration. There is also no reason for the quality of
the services in other dependent markets to be affected by declaration of the DBCT service. As such, there is
no reason for the structure of the market, nor conduct of firms in those markets to change. Therefore,
declaration will also not promote a material increase in competition in those markets.
Further, as a stand-alone facility with no up or downstream market interests, DBCT has the strongest
possible incentive to act so as to maximise the degree of competition in all its dependent markets, and this
incentive is not changed as between with and without declaration.
In the remainder of this section we describe the coal supply chain, and provide for each dependent market:
•

some background information;

•

the likely product and geographic dimensions of the market; and

•

the effect of declaration on competition in that market.
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5.1 Coal supply chain
A dependent market usually needs to be part of the same supply chain as the service for which declaration is
being sought for it to be affected by that declaration. For example, the NCC has explained that:93
The Council seeks to identify one or more dependent markets where competition appears likely to
be materially affected by an improvement in terms and conditions of access to the service for
which declaration is sought. Often these markets will be vertically related to the market for the
service for which declaration is sought. That is, they are upstream or downstream of that market
in a supply chain.

We show in appendix A1 that the dependent markets examined by the NCC across all of its
recommendations regarding declaration cases from 2002-2014 were part of the supply chain that included
the service over which declaration was sought.
Taking this history as a guide, we have determined the dependent markets by reference to those markets
that are part of the same supply chain as the DBCT service.
Figure 5.1 sets out the coal export supply chain, which includes:
•

coal mining and the sale of coking and thermal coal for export;

•

a range of financial, specialist and government services provided to coal mines;

•

provision of below rail services;

•

provision of above rail haulage services;

•

port services;

•

shipping agency services;

•

bulk shipping services, ie, the transport of coal by ships to its destination; and

•

other supporting services.

The supply chain goes on to include the use of coking coal to manufacture steel, and the use of that steel.
However, any effect on these markets will be increasingly diluted as they extend further from the DBCT
service.

93

National Competition Council, Declaration of Services, a guide to declaration under Part IIIA of the Competition and Consumer Act
2010, February 2013, para 3.13.
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Figure 5.1: Coal export supply chain

5.2 Coal export markets
5.2.1

Background

Coal is a heterogeneous product and the coal exported from Australia primarily belongs to one of two main
categories, ie:
•

coking (or metallurgical) coal, used in the manufacturing process of steel; and

•

thermal black coal, used in coal-fired power stations for electricity generation.

In Australia, coal is generally transported by rail from mines to port terminals with coal handling facilities so
that it may be shipped to its final destination. The coal mines typically purchase the services required to
transport the cargo.
In FY2016-17, Queensland exports accounted for approximately 16 per cent of the world’s total trade volume
of coal at a value of $36 billion to the Australian economy. 94 Australia, along with Indonesia, exports the
largest volume of coal in the world, as shown in Figure 5.2 below.

94

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Total value of
exports per year’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables, accessed 7 May 2018) and IEA,
Coal information 2017: Overview, 2017, p 5.
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Figure 5.2: Volume of coal exports in 2014 to 2016

Source: IEA, Coal information 2017: Overview, 2017, p 5.

The vast majority of exports from Australia are destined for Asia, which is home to the top five coal importers
in the world, responsible for 63 per cent of all coal imports, as can be seen in Figure 5.3 below.
Figure 5.3: Volume of coal imports in 2014 to 2016

Source: IEA, Coal Information 2017: Overview, 2017, p 6.
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Coal mines in Queensland produced nearly 238 million tonnes of saleable coking and thermal coal in 201617 across 51 mines.95 87 per cent of this coal was exported, predominately to Asian countries such as
Japan, China and India, each of which is a large buyer of Queensland coal, as shown in Figure 5.4.96
Figure 5.4: Top 10 destinations for Queensland coal in 2017 by tonnage

Source/Notes: The Department of Natural Resources and Mines, Queensland Government website:
https://data.qld.gov.au/dataset/annual-coal-statistics/resource/c522fcaa-89d7-4c76-bd6e-064d39617d38, accessed 24 April 2018.

The majority of saleable coal is produced in northern and central Queensland, as shown in Figure 5.5 below.
For instance, in 2016-2017 coking coal production in central Queensland was approximately 69 Mt (72 per
cent of total production by central Queensland coal mines) while thermal coal production was approximately
27 Mt (28 per cent of central Queensland production).97

95

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Coal industry 5 year
summary’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables, accessed 7 May 2018).

96

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Coal industry 5 year
summary’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables, accessed 7 May 2018).

97

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Coal industry 5 year
summary’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables/resource/9278538e-668b-4803-bfd65dc25c9fab2b, accessed 24 April 2018).
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Figure 5.5: Queensland saleable coal production by region and type 2016-17

Source: The Department of Natural Resources and Mines, Coal industry 5 year summary, December 2016. Website:
https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables/resource/9278538e-668b-4803-bfd6-5dc25c9fab2b, accessed 24
April 2018.

There are many firms operating coking coal mines in Queensland, as shown in Figure 5.6.98 BMA has the
highest share of production, but supply is not particularly concentrated. These companies operate 32 mines
across Queensland (though not all are active), which exported approximately 149 Mt of coking coal in 201617,99 representing approximately 47 per cent of worldwide coking coal exports. 100

98

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Production of
saleable coal by individual mines’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statisticaltables/resource/1b7fb643-c880-42bf-940b-fc3c582d239d, accessed 8 May 2018.

99

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Exports by collieries
to overseas countries’ spreadsheet at: https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables/resource/d80518e3-6b7f4672-bd18-3d68cde77b23, accessed 8 May 2018.
Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Exports by collieries
to overseas countries’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables/resource/d80518e3-6b7f4672-bd18-3d68cde77b23, accessed 8 May 2018). IEA, Coal information: Overview 2017, 2017, p 4.

100
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Figure 5.6: Production share of Queensland coking coal mining companies 2016-17

Source: The Department of Natural Resources and Mines, Queensland Government website: https://data.qld.gov.au/dataset/coalindustry-review-statistical-tables/resource/1b7fb643-c880-42bf-940b-fc3c582d239d, accessed 3 May 2018.

Figure 5.7 shows that there are also many firms operating thermal coal mines in Queensland, with Glencore
having the largest share of production in Queensland in 2016-2017. The rest of production is spread
between many firms, so supply is not particularly concentrated. These companies operate 22 mines across
Queensland (though not all are active), which exported approximately 59 Mt of thermal coal in 2016-17,
representing approximately six per cent of worldwide thermal coal exports.101

Derived from Department of Natural Resources, Mines and Energy Coal Industry Review Statistical Tables (see ‘Exports by collieries
to overseas countries’ spreadsheet at https://data.qld.gov.au/dataset/coal-industry-review-statistical-tables/resource/d80518e3-6b7f4672-bd18-3d68cde77b23, accessed 8 May 2018). IEA, Coal information: Overview 2017, 2017, p 4.

101
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Figure 5.7: Production share of Queensland thermal coal mining companies 2016/17

Source: The Department of Natural Resources and Mines, Queensland Government website: https://data.qld.gov.au/dataset/coalindustry-review-statistical-tables/resource/1b7fb643-c880-42bf-940b-fc3c582d239d, accessed 3 May 2018.

In response to the Port of Newcastle application, the NCC concluded that there were a significant number of
participants in the export coal markets, however the market was defined. 102 The NCC considered that the
coal export market (or markets) was effectively competitive, and the Tribunal agreed. 103
5.2.2

Market definition

Thermal and coking coal have different uses and so customers are not likely to be willing to switch between
them. Miners cannot easily change their levels of production between the types of coal in response to price
changes. As such, thermal and coking coal are likely to be in different product dimensions of the market.
Coal is transported and traded internationally. It is exported from Queensland to a wide range of countries,104
which have imports coming from other places, including sometimes domestic supply of coal.105 As such, the
geographic dimension of the market (or markets) is likely to be at least Asia-Pacific wide, and more likely
wider.
The definition of the coal export market was recently considered in the NCC’s decision regarding the
application for declaration of the services provided by the shipping channels at the Port of Newcastle (Port of

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 30, para
4.60.

102

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 41, para
4.105; Application by Glencore Coal Pty Ltd [2016] ACompT6, para 153.

103

104

See Figure 5.4.

105

Imports to Asian countries given in Figure 5.3 are much larger than the exports from Australia alone given in Figure 5.2.
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Newcastle application). Both the applicant and respondent in that matter accepted that coal was an
internationally-traded commodity with prices set by reference to international spot prices. 106
The NCC said that: 107
The Council considers that for this matter, the geographic scope of the market for Australian
exporters is likely to extend at least beyond Australia and into the Asia-Pacific region.

As such, in our opinion, there are likely to be markets for:
•

the supply of thermal coal across at least across the Asia-Pacific region, and more likely wider; and

•

the supply of coking coal across at least across the Asia-Pacific region, and more likely wider.

However, the precise scope of the market does not affect our conclusions.
5.2.3

Effect of declaration on competition in the dependent market

Declaration will not lead to any change in the volumes of coal produced by any mine, as we set out in section
4. Volumes sold into the markets for coal exported to the Asia Pacific region (or wider) will therefore not be
affected by declaration.
The quality of the service provided to coal miners will be the same with and without declaration of the DBCT
service because:
•

the nature of the underlying coal is the same;

•

the mix of coal at DBCT and other terminals, which can affect the quality of the mixed coal product, will
be the same, because volumes of coal sent to each terminal will not change; and

•

other dimensions of the coal supply service that could be affected by the use of the terminal – such as
the timing at which coal is available to be shipped – will remain the same because the non-price terms
and conditions of access will be substantially the same with and without declaration.

Declaration would not change the structure or conduct of mines in any coal export market because:
•

prices will still be determined in the same way by reference to international spot prices; and

•

the volume transported by each miner will not be affected so there is no change in the structure of the
market or likelihood of entry.

We conclude that declaration of the DBCT service would not promote a material increase in competition in
any coal export market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.3 Specialist mining services
Coal mining is supported by a significant array of mining-related services including:108
•

exploration services: these are involved in discovery and confirmation of coal resources that include
geological and drilling services;

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 30, para
4.60.

106

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 20, para
4.58.

107

108

Glencore Coal Pty Ltd, Application for a declaration recommendation in relation to the Port of Newcastle, May 2015, p 12.
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•

equipment services: these involve the provision of plant and equipment used in mining operations;

•

mining safety services: these can encompass safety training and assessment, risk management, mine
rescue training, and assisting with emergency preparedness;

•

mining technology services: these encompass communications, tracking, networking, data
management and other technologies that improve mine productivity and efficiency;

•

construction services: these refer to civil engineering and construction required to develop and
maintain mine structures;

•

project management: mine development and operations are complex undertakings requiring coordination and project management; and

•

machinery manufacturing: this relates to design, fabrication and installation of mine plant and
equipment.

5.3.1

Market definition

The different mining services are not likely to be substitutes for each other from the point of view of
customers. Similarly, suppliers are not likely to be able easily to switch between providing these different
services. It follows that each service is likely to be in separate product dimensions of the market.
Mining services are generally not restricted to coal mines, and can be supplied across a wide geographic
area. In its decision regarding the declaration of services provided at the Port of Newcastle, the NCC stated
that ‘providers of specialist services may be able to work in different mining regions around Australia’.109
Further, when the ACCC has informally reviewed mergers pertaining to specialist mining services, it has
typically employed a market definition comprising a national market.110
We conclude that there are likely to be a number of national markets for specialist mining services, although
the precise definition of these markets does not affect our conclusions as to whether criterion (a) is satisfied.
5.3.2

Effect of declaration on competition in the dependent market

The volume of specialist mining services depends on the volume of coal (and other products) that is mined.
Declaration will not affect the quantity of coal that is exported (see section 4) and so it will not affect the
amount of mining activity. Given that volumes will not change, the structure and conduct of firms in the
market are also not affected by declaration.
The same specialist mining services will be required with and without declaration. Therefore, there is no
reason for the quality of specialist mining services to change as a result of the declaration of the DBCT
service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any specialist mining service market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, p 32, para
4.69.

109

110

See, for eg, ACCC, BIS / Allied Plant Services Pty Ltd (Commission Informal Review, 9 May 2007), Informal Merger Review, 9 May
2007, available at: http://registers.accc.gov.au/content/index.phtml/itemId/787087/fromItemId/751043, accessed 24 May 2018; and
ACCC, Spotless Group Limited / Programmed maintenance Services (Commission Informal Review, 12 May 2008), Informal Merger
Review, 12 May 2008, available at: http://registers.accc.gov.au/content/index.phtml/itemId/827322/fromItemId/751043, accessed 24
May 2018.
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5.4 Below rail services
The Goonyella Coal Rail System (the second longest of the four systems that comprise the Central
Queensland Coal Network (CQCN)) is an electrified train system located in central Queensland and is
operated by Aurizon Network (Aurizon) to transport coal to coal terminals – as depicted in yellow in Figure
5.8.
The Goonyella Coal Rail System, which services the Bowen Basin coal region, is 1,021 km in length running
on narrow gauge track (1,067mm), which can accommodate trains of up to 124 wagons and sustain track
axle loads up to 26.5 tonnes (translating to 106 tonnes per wagon). 111 Other components of the rail network
include yards, sidings and passing loops.
Coal terminals at Hay Point and Dalrymple Bay (both of which are located near Mackay) provide terminus
points for the rail system. Further north, the Goonyella Coal Rail System can connect to the Abbot Point Coal
Terminal through the Newlands Coal Rail Corridor. 112 The rail network is also connected in the south to the
Blackwater Rail Corridor, as shown in Figure 5.8.
Figure 5.8: Map of the Goonyella Rail Corridor

Aurizon maintains and operates the Goonyella Coal Rail System, which comprises tracks, electrification
equipment, crossings, signalling and other network components. Aurizon’s rail system and operational

111

BITRE, Freightline 4 – Australian coal freight transport, September 2016, p 13.

112

Aurizon, Goonyella Rail Corridor Fact Sheet, p 1.

HoustonKemp.com

32

Does DBCT’s coal handling service satisfy criterion (a)?

Effect of declaration on dependent markets

activities provide the necessary below rail services (ie, transportation infrastructure) between coal mines and
the coal terminals that make Bowen basin coal exports possible.
5.4.1

Market definition

The rail system provides the only practical transport network service connecting coal mines in central
Queensland to coal terminals on the coast. Potential substitutes, such as road trains (ie, trucks) are likely to
be prohibitively expensive.
Customers cannot switch to using different below rail services, because they must transport coal from their
mine to a terminal.
Aurizon is the only supplier of below rail services on the Goonyella Coal Rail System, reflecting the natural
monopoly nature of rail networks. As a monopoly service, Aurizon’s below rail services does not currently
face competition and this circumstance is likely to persist into the future. No firm is readily able to offer below
rail services in competition with Aurizon. In consequence, the geographic market for below rail services may
be as narrow as the Goonyella Coal Rail System.
5.4.2

Effect of declaration on competition in the dependent market

Aurizon’s below rail services are declared in accordance with Part 5 of the Queensland Competition
Authority Act 1997 and its tariffs are regulated. 113 As such, declaration of the DBCT service will not affect the
structure of any below rail market or conduct of Aurizon in a way that enhances the competitive process.
Further, the volume of coal travelling on the Goonyella Coal Rail System will not change, as we set out in
section 4.
The same below rail services will be required with and without declaration. Therefore, there is no reason for
the quality of below rail services to change as a result of the declaration of the DBCT service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any below rail market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.5 Coal haulage services
Above rail services on the Goonyella Coal Rail System are provided by firms that operate the rolling stock
(ie, heavy haulage locomotives and coal wagons) on the rail network. These operations comprise of many
discrete activities that are packaged together including scheduling, maintenance, fuelling and other
associated activities required to operate and maintain rolling stock. Together, these activities form a coal
haulage service that transports coal from mining sites to coal terminals on the coast.
Coal haulage services typically begin at coal stockpiles located close to mines where coal is loaded into coal
wagons that form the coal train, which can consist of up to 124 wagons. Once coal wagons are loaded, rail
operators will haul the cargo to coal terminals where coal is unloaded ‘on the move’ as the train passes
through rail receival stations.
Aurizon must provide access to third-party above-rail operators in accordance with its access undertaking.
Currently, there are three above-rail operators providing coal haulage across the CQCN – Aurizon,114 Pacific
National and BHP. However, BHP only provides haulage services to the mines that it owns and operates.
Latest reference tariffs can be accessed from Aurizon’s website: http://www.aurizon.com.au/what-we-deliver/network/networkdownloads, accessed 10 May 2018.

113

114

Aurizon Operations is a separate legal entity from Aurizon.
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Market definition

Rail transport is the only practicable way to move significant amounts of coal to coal terminals, and so
customers are not likely to substitute rail haulage for other modes of transport. However, suppliers may
easily be able to switch between providing haulage for coal and a range of other bulk commodities.
A customer is not likely to be willing to switch between using different rail networks. It must transport coal
from its mine to a coal terminal.
On the other hand, Aurizon, Pacific National and BHP can and do operate across the Goonyella Coal Rail
System in addition to other rail systems in Queensland and other states. For instance, Aurizon provides
above rail bulk haulage for a variety of commodities across New South Wales and Western Australia, as well
as intermodal freight services in Queensland.115 Similarly, Pacific National provides bulk haulage rail services
in New South Wales, Western Australia, Victoria and South Australia. 116
The ACCC described a market for the haulage of bulk commodities (including coal) that extends throughout
Queensland in a recent statement of issues regarding a proposed acquisition.117 In our opinion, this is likely
to be an appropriate market definition in the context of the declaration of the DBCT service, although the
geographic dimension of the market may be wider.
5.5.2

Effect of declaration on competition in the dependent market

As we explained in section 4, the volumes of coal being transported along each train path will be the same
with or without declaration. Therefore, under any market definition for coal haulage services, the volume
supplied in the market will not be changed by declaration.
Declaration of the DBCT service does not have any direct effect on the rail haulage service. Therefore, a
change in volumes supplied is the only way that declaration of the DBCT service could affect this market.
Given that volumes transported by each firm will not change, the structure and conduct of firms in the market
are also not affected by declaration. For example, the likelihood of entry will be the same.
The same coal haulage services will be required with and without declaration. Therefore, there is no reason
for the quality of coal haulage services to change as a result of the declaration of the DBCT service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any rail haulage market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.6 Port services at the port of Hay Point
The port of Hay Point is located approximately 40 km south of Mackay and contains two coal terminals –
Dalrymple Bay (where the DBCT is situated) and Hay Point (owned by BMA) and operated by Hay Point
Services, with seven berths between them. These terminals service the mines in central Queensland,
specifically, those in the central Bowen Basin region.
The port is operated by North Queensland Bulk Ports Corporation (NQBP), a statutory port authority, who
provides both marine and landside services to ships including:

ACCC, Pacific National/Linfox – Proposed acquisitions of intermodal assets from Aurizon – Statement of Issues, 15 March 2018, p 5,
para 20.

115

ACCC, Pacific National/Linfox – Proposed acquisitions of intermodal assets from Aurizon – Statement of Issues, 15 March 2018, p 4,
para 17.

116

ACCC, Pacific National/Linfox – Proposed acquisitions of intermodal assets from Aurizon – Statement of Issues, 15 March 2018, p
26, para 147.
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•

waste services: these deal with waste from ships and ship crews;

•

port pilotage: experienced pilots with a working knowledge of the Port’s approaches are transferred to
bulk carriers (typically by helicopter) to provide guidance to the ship’s crew when entering and exiting the
port. NQBP is responsible for providing pilotage services at the Port of Hay Point; and

•

towage: tug boats are used to tow ships in the port. Currently the sole service provider to the Hay Point
Coal Terminal (HPCT) for tugs is Rivtow Marine Queensland, while Half-Tide Marine provides tug
services to the DBCT.118 Competition exists in contracting for towage and tug boat services, as
evidenced by the switch from Teekay to Rivtow at HPCT in 2016.119

In 2016-2017, the port of Hay Point was visited by 1,062 bulk carriers representing 106.4 million tonnes of
throughout comprising of 63 million tonnes through DBCT and 43.4 million tonnes through HPCT.120
Waste services and port pilotage services are currently provided solely by NQBP. The supply of waste
services is outsourced to JJ Richards, a large waste management company. Pilotage fees at the port of Hay
Point are regulated.121
Towage is provided by one towage company for each coal terminal. Competition occurs at the point at which
the towage company is granted a monopoly licence (for a fixed period). This phenomenon is not unique to
the port of Hay Point. For instance, in a 2002 Productivity Commission inquiry into harbour towage and
related services, the Productivity Commission concluded that most, if not all, Australian ports can efficiently
support only one towage service provider in the longer term.122 In particular, the Productivity Commission
found that:123
Enduring competition within most, if not all, Australian ports is unlikely due to low levels of demand,
‘lumpy’ investments and economies of scale. In the longer term, only one operator is likely to
survive in any particular port.

5.6.1

Market definition

Customers seeking port services cannot substitute these for other services. On the supply-side, we expect
that firms could also not easily switch to providing these services and other similar services. Waste services,
port pilotage and towage are all likely to be in separate markets.
Waste services and towage are supplied by firms across Australia and so the geographic dimension of those
markets are likely to be a least Australia wide. Port pilotage requires specialist knowledge, and so the
geographic market may not extend beyond the port of Hay Point.
5.6.2

Effect of declaration on competition in the dependent market

The demand for port services at the port of Hay Point depends upon the volume of coal throughput for DBCT
and HPCT. Declaration will not lead to any change in the volumes of coal exported from those terminals, as
we set out in section 4. As such, volumes in the markets for port services will not be affected by declaration
no matter how the geographic dimension of the market is defined.
Declaration of the DBCT service does not have any direct effect on port services. Therefore, a change in
volumes supplied is the only way that declaration of the DBCT service could affect this market. Given that

Stevens, M, ‘BHP Billiton’s union-buster sails into coal’, Australian Financial Review, 25 May 2016, paras 2-5, see
http://www.afr.com/business/infrastructure/ports/bhp-billitons-unionbuster-sails-into-coal-20160524-gp2s9c, accessed 10 May 2018.

118

Stevens, M, ‘BHP Billiton’s union-buster sails into coal’, Australian Financial Review, 25 May 2016, paras 2-5, see
http://www.afr.com/business/infrastructure/ports/bhp-billitons-unionbuster-sails-into-coal-20160524-gp2s9c, accessed 10 May 2018.
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North Queensland Bulk Ports Corporation, Annual Report 2016-17, 2017, p 9.
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Transport Operations (Marine Safety) Act 1994, schedule 6.
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Productivity Commission, Inquiry report – Economic regulation of harbour towage and related service, August 2002, p. xliii.
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Productivity Commission, Inquiry report – Economic regulation of harbour towage and related service, August 2002, p xx.
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volumes will not change, the structure and conduct of firms in the market are also not affected by
declaration.
The same port services will be required with and without declaration. Therefore, there is no reason for the
quality of port services to change as a result of the declaration of the DBCT service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any market for port services at the port of Hay Point, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.7 Shipping agency services
Exporting coal or other goods from ports requires shipping agency services to safeguard the interests of coal
buyers and sellers in navigating export regulations and compliance requirements. Shipping services consist
of several discrete services:
•

port agency service: this is assistance with a range of requirements, including administration, before a
ship’s arrival and when it is in port;

•

protective agency service: this service ensures that cargo operations do not conflict with the ship
owner’s interests. Activities involved in protective agency services include ensuring port and schedule
information provision, supervising port expenditures, control reporting, arrangements for ship logistics
and responding to issues arising from hold inspections; and

•

shipper advisory service: this consists of logistics and ensuring compliance with Australian
Government export requirements, and the correct preparation of all export documents, including mates
receipt and bills of lading.

5.7.1

Market definition

Shipping agency services at DBCT are provided by eight companies, many of which provide a wide range of
sipping agency services across Australia, and sometimes more widely. 124 This suggests that there is likely to
be a market for the provision of a range of shipping agency services that extends at least across the whole of
Australia.
5.7.2

Effect of declaration on competition in the dependent market

As we explained in section 4, the volumes of coal going through each coal terminal will not change as a
result of declaration of the DBCT service. Therefore, the volume of shipping agency services required at
each port will also be the same and so the volume supplied in the market will not be changed by declaration,
under any market definition for shipping agency services.
Declaration of the DBCT service does not have any direct effect on shipping agency services. Therefore, a
change in volumes supplied is the only way that declaration of the DBCT service could affect this market.
Given that volumes will not change, the structure and conduct of firms in the market are also not affected by
declaration.
The same shipping agency services will be required with and without declaration. Therefore, there is no
reason for the quality of shipping agency services to change as a result of the declaration of the DBCT
service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any shipping agency services market, given that it would not affect:

124

Dalrymple Bay Coal Terminal, Terminal Information Booklet, February 2017, pp 48-49.

HoustonKemp.com

36

Does DBCT’s coal handling service satisfy criterion (a)?

Effect of declaration on dependent markets

•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.8 Bulk shipping services
The physical shipping of coal from coal terminals to their destination ports are performed by bulk carrier
ships, which are specialised vessels that are designed to carry unpackaged cargo such as coal or iron ore.
Bulk carriers are typically chartered by customers of coal mining companies, such as steel manufacturers.125
The majority of coal exported from Australia is shipped to China, South Korea and Japan on Panamax and
Capesize vessels.
5.8.1

Market definition

The NCC considered the relevant product dimension of the market for commercial shipping services to be
bulk shipping services in the Port of Newcastle matter.126 It noted that the scope of the market is likely to be
beyond Australia, however the NCC did not have sufficient evidence with which to form a conclusion on this
issue.
As such, the relevant market is likely to be bulk shipping services in the Asia Pacific region, and perhaps
wider.
5.8.2

Effect of declaration on competition in the dependent market

As we explained in section 4, the volume of coal mined and exported will not change as a result of
declaration of the DBCT service. Therefore, the volume in any bulk shipping service market will also not be
affected by declaration of the DBCT service.
Declaration of the DBCT service does not have any direct effect on bulk shipping services. Therefore, a
change in volumes supplied is the only way that declaration of the DBCT service could affect this market.
Given that volumes will not change, the structure and conduct of firms in the market are also not affected by
declaration.
The same bulk shipping services will be required with and without declaration. Therefore, there is no reason
for the quality of bulk shipping services to change as a result of the declaration of the DBCT service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any bulk shipping services market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.

5.9 Mining authorities
Mining authorities refer to resource authorities under the Minerals Resources Act 1989 (Queensland) that
allow mining companies to explore, develop and operate coal mines in Queensland. 127 These authorities
include exploration permits for minerals, mineral development licences and mine leases. They are usually
issued for a specific mineral or minerals, a particular geographic area and for a given period of time.

125

DBCT management website: http://www.dbctm.com.au/coalchain/aboutshipping.aspx, accessed 10 May 2018.

NCC, Declaration of the shipping channel service at the Port of Newcastle – Final recommendation, 2 November 2015, pp 31-32,
para 4.66.

126

127

Business Queensland website: https://www.business.qld.gov.au/industries/mining-energy-water/resources/applicationscompliance/resource-authority/mineral-coal accessed 7 August 2017.

HoustonKemp.com

37

Does DBCT’s coal handling service satisfy criterion (a)?

Effect of declaration on dependent markets

Competitive tendering is applied to coal and mineral exploration where appropriate to allocate authorities
among interested parties.128
5.9.1

Market definition

There are a number of mining authorities for undertaking different activities and that relate to different
minerals. Firms wanting to acquire these are not likely to be willing to substitute between them. Each of
these may be in a separate market, but whether this is the case does not affect our conclusion below.
Mining authorities are provided for a specific location, and so the geographic dimension of the market may
be quite small, although there may be some scope for substitution between exploring different areas. The
extent of the geographic dimension of the market does not affect our conclusion below.
The Tribunal determined that there was an iron ore tenements market in the Pilbara in relation to the
applications for declaration of rail services. 129 In the Port of Newcastle matter, the Federal Court said that
there were:130
…markets for the acquisition and disposal of exploration and/or mining authorities…

Consistent with these decisions, we conclude that there are likely to be markets (or a market) for mining
authorities in Queensland.
5.9.2

Effect of declaration on competition in the dependent market

As we explained in section 4, the volumes of coal that is mined and exported will not change as a result of
declaration of the DBCT service. Therefore, the number of mining authorities sought will not change.
Declaration of the DBCT service does not have any direct effect on mining authorities. Therefore, a change
in volumes supplied is the only way that declaration of the DBCT service could affect this market.
Given that volume of mining authorities will not change, the structure and conduct of firms in the market are
also not affected by declaration.
The quality mining authorities cannot change as a result of the declaration of the DBCT service.
We conclude that declaration of the DBCT service would not promote a material increase in competition in
any mining authorities market, given that it would not affect:
•

the structure of the market or conduct of firms in a way that enhances the competitive process; or

•

the volume or quality of output in the market.
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Business Queensland website: https://www.business.qld.gov.au/industries/invest/mining/exploration-incentives/competitive-tendering
accessed 7 August 2017.
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Australian Competition Tribunal, In the matter of Fortescue Metals Group Limited [2010] ACompT 2, 30 June 2010, paras 1,1171,119.
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Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal [2017] FCAFC 124 at para 20.
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NCC dependent market considerations

This appendix sets out the NCC’s consideration of dependent markets in its recommendations regarding
declaration cases from 2002-2014. Broadly speaking, the NCC takes the approach of identifying upstream
and downstream markets whose level of competition may be affected by the declaration decision, ie, it
examines markets that are either above or below the market for the service in the vertical supply chain.

A1.1

Airside services at Sydney Airport

The NCC identified the service as follows:131
the use of runways, taxiways, parking aprons and other associated facilities (Airside Facilities)
necessary to allow aircraft carrying domestic passengers to:
(i)

take off and land using runways at Sydney Airport; and

(ii)

move between the runways and the passenger terminals at Sydney Airport.

The dependent markets considered most relevant to the assessment of criterion (a) were: 132
•

the market for domestic air transport services; and

•

routes into and out of Sydney for regional air passenger transport and city pair or regional centre air
freight markets.

These are part of the air travel supply chain that includes the service in question.

A1.2

Sydney Sewage network services

The NCC identified the service as follows:133
The Council considers that Services Sydney’s application seeks declaration of the following
services:
(a) A service for the transportation of sewage provided by means of the North Head Reticulation
Network, from a customer’s boundary trap to points of interconnection;
(b) A service for connection of new sewers to the North Head Reticulation Network at points of
interconnection;
(c) A service for the transportation of sewage provided by means of the Bondi Reticulation
Network, from a customer’s boundary trap to points of interconnection;
(d) A service for connection of new sewers to the Bondi Reticulation Network at points of
interconnection;
(e) A service for the transportation of sewage provided by means of the Malabar Reticulation
Network, from a customer’s boundary trap to points of interconnection; and

NCC, Application by Virgin Blue for Declaration of Airside Services at Sydney Airport – Final Recommendation, November 2003, p 3,
para 1.2.
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NCC, Application by Virgin Blue for Declaration of Airside Services at Sydney Airport – Final Recommendation, November 2003, p
60, para 6.98.
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NCC, Application by Services Sydney for Declaration of Sewage Transmission and Interconnection Services Provided by Sydney
Water – Final recommendation, 1 December 2004, pp 19-20, para 4.30.
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(f) A service for connection of new sewers to the Malabar Reticulation Network at points of
interconnection.

The following dependent markets were deemed most relevant to the assessment of criterion (a): 134
•

the sewage collection market; and

•

the recycled water market.

These are part of the sewage supply chain that includes the service in question.

A1.3

Mt Newman railway line

The NCC identified the service as follows:135
•

a 295 kilometre segment of the Mt Newman railway line running from a rail sliding to be constructed near
Mindy Mindy in the Pilbara, to Port Hedland; and

•

includes the use of bridges, passing loops, train control systems, sidings, maintenance protection
systems and other associated infrastructure.

The dependent markets most relevant to the assessment of criterion (a) were:136
•

the global market for iron ore;

•

the market for iron ore tenements in the Pilbara; and

•

the markets for haulage services in the Pilbara.

These are part of the supply chain that includes the Mt Newman railway service.

A1.4

Lakes R Us application for declaration of water storage and transport
services

In relation to the Snowy Hydro facility, the NCC identified the relevant services as:137
•

a water storage service provided by the vacant air space of the Snowy Scheme water storages – Lake
Eucumbene, Lake Jindabyne, Talbingo Reservoir, Tantangara Reservoir and Jounama Pondage;

•

a water release service provided by a series of tunnels and channels in the Snowy Scheme to allow
water to flow from the scheme to Blowering and Burrinjuck dams or to an exit point in the Murray River
upstream of Hume Dam;

•

a water release service through (the adjunct) Blowering Power Station; and

•

a connection service provided via valves, switch gear and all related equipment and systems for the
storage and release of water from the facility.

In relation to the services provided by State Water, the NCC identified the relevant services as:138

134

NCC, Application by Services Sydney for Declaration of Sewage Transmission and Interconnection Services Provided by Sydney
Water – Final recommendation, 1 December 2004, pp 40-41, paras 6.52-6.57.
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NCC, Fortescue Metals Group Ltd Application for declaration of a service provided by the Mt Newman railway line under section
44F(1) of the Trade Practices Act 1974 – Final recommendation, 23 March 2006, p 6, para 1.2.
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NCC, Fortescue Metals Group Ltd Application for declaration of a service provided by the Mt Newman railway line under section
44F(1) of the Trade Practices Act 1974 – Final recommendation, 23 March 2006, p 134, para 7.123.
NCC, The Lakes R Us application for declaration of water storage and transport services – Final recommendation, 10 November
2005, pp 10-11, paras 4.9-4.10.
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•

a temporary water storage service in Blowering and Burrinjuck dams to accommodate water released by
Snowy Hydro on behalf of Lakes R Us;

•

a water release mechanism at Blowering Dam that allows water to flow along the watercourse to exit
points in the Murrumbidgee River where the water can be extracted by water users; and

•

a connection service provided via valves, switch gear and all related equipment and systems to permit
the release of water from the facilities.

The relevant dependent markets were:139
•

water lending and trading;

•

agricultural markets; and

•

electricity generation market.

These are part of the supply chain that includes the water storage and transport services over which
declaration was sought.

A1.5

Tasmanian railway network

The NCC identified the service as:140
The use of the rail tracks and associated infrastructure, relating to each of the line segments of
the Tasmanian Railway Network, other than the Melba line, for the purpose of operating a rail
service on the Tasmanian network. Operation of a rail service includes, without limitation, loading
and unloading freight, making up trains, shunting and other activities necessary for the efficient
haulage of freight by rail.

The relevant dependent markets identified was the rail line-haul services market.141 This is part of the supply
chain that includes the below rail services.

A1.6

Goldsworthy Railway

The NCC identified the service as:142
The service which TPI seeks to have declared is the use of the facility comprising the Goldsworthy
Railway from a location near Yarrie, at one end, to a location near Finucane Island within the port
of Port Hedland, at the other end, and all points in between. The Goldsworthy Service would also
include the use of all associated infrastructure necessary to allow third party trains and rolling stock
to move along the Goldsworthy Railway between points of interconnection, including, but not
limited to:
(1) railway track, associated track structures, over or under track structures, supports (including
supports for equipment or items associated with the use of the railway);
(2) bridges;
(3) passing loops;
(4) train control systems, signalling systems and communication systems;

NCC, The Lakes R Us application for declaration of water storage and transport services – Final recommendation, 10 November
2005, pp 27-28, paras 6.12-6.13.

139

NCC, Tasmanian Railway Network Application for declaration of a service provided by the Tasmanian Railway Network – Final
Recommendation, 14 August 2007, p 5, para 2.2.

140
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August 2008, p 17, para 2.5.
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(5) sidings and refuges to park rolling stock;
(6) maintenance and protection systems; and
(7) roads and other facilities which provide access to the railway line route.

The dependent markets identified were:143
•

the market for haulage services for iron ore on the Goldsworthy Railway in the vicinity of the Goldsworthy
Railways (the haulage services market); and

•

the market for tenements that contain iron ore in the Pilbara (the iron ore tenements market).

These are part of the supply chain that includes the services provided by the Goldsworthy Railway.

A1.7

Hamersley Railway

The NCC identified the service as:144
The service which TPI seeks to have declared is the use of the facility comprising the Hamersley
Rail Network:
3.4.1 the railway line from Paraburdoo to Dampier, including all points in between;
3.4.2 the railway line from Yanicoogina (sic) to Rosella Siding, including all points in between; and
3.4.3 the railway line from Brockman No 2 to Rosella Siding, including all points in between. The
Hamersley Service would also include the use of all associated infrastructure necessary to allow
third party trains and rolling stock to move along the Hamersley Rail Network between points of
interconnection, including, but not limited to:
3.5.1 railway track, associated track structures, over or under track structures, supports (including
supports for equipment or items associated with the use of the railway);
3.5.2 bridges; 3.5.3 passing loops; 3.5.4 train control systems, signalling systems and
communication systems;
3.5.5 sidings and refuges to park rolling stock;
3.5.6 maintenance and protection systems; and
3.5.7 roads and other facilities which provide access to the railway line route.

The dependent markets were identified as:145
•

the market for haulage services for iron ore on the Hamersley Railway in the vicinity of the Hamersley
Railways (the haulage services market); and

•

the market for tenements that contain iron ore in the Pilbara (the iron ore tenements market).

These are part of the supply chain that includes the services provided by the Hamersley Railway.

NCC, Goldsworthy Railway Application for declaration of a service provided by the Goldsworthy railway – Final recommendation, 29
August 2008, p 42, para 4.33.
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Robe Railway

The NCC identified the service as:146
The service which TPI seeks to have declared is the use of the facility comprising the Robe
Railway from a location near Mesa J to Cape Lambert and all points in between… The Robe
Service would also include the use of all associated infrastructure necessary to allow third party
trains and rolling stock to move along the Robe Railway between points of interconnection,
including, but not limited to:
(a) railway track, associated track structures, over or under track structures, supports (including
supports for equipment or items associated with the use of the railway);
(b) bridges;
(c) passing loops;
(d) train control systems, signalling systems and communication systems;
(e) sidings and refuges to park rolling stock;
(f) maintenance and protection systems; and
(g) roads and other facilities which provide access to the railway line route.

The dependent markets were:147
•

the market for haulage services for iron ore on the Robe Railway in the vicinity of the Robe Railway (the
haulage services market); and

•

the market for tenements that contain iron ore in the Pilbara (the iron ore tenements market).

These are part of the supply chain that includes the services provided by the Robe Railway.

A1.9

Herbert River cane railway

The service was identified as:148
The Service is ... the use of the facility comprising the narrow gauge cane tram network owned
and operated by Sucrogen in the Herbert River district and which is approximately 530km in length.
The ... Service would also include the use of all associated infrastructure necessary to allow third
party trains and rolling stock to move along the Network between points of interconnection,
including, but not limited to:
(a) tram track, associated track structures over or under track structures, supports (including
supports for equipment or items associated with the use of the track);
(b) bridges;
(c) passing loops;
(d) tram control systems, signalling systems and communication systems;
(e) sidings and refuges to park rolling stock; and

NCC, Robe Railway Application for declaration of a service provided by the Robe Railway – Final recommendation, 29 August 2008,
p 17, para 2.5.

146

NCC, Robe Railway Application for declaration of a service provided by the Robe Railway – Final recommendation, 29 August 2008,
pp 40-41, para 4.30.

147

148

NCC, Herbert River cane railway Application for declaration under section 44F of the Trade Practices Act 1974 (Cth), 16 July 2010, p
13, para 4.1.
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(f) easements and other facilities which provide access to the tram route.

The dependent markets identified were:149
•

acquisition and processing of sugarcane in the Herbert River district;

•

national supply of ethanol; and

•

wholesale supply of electricity across the NEM.

These are part of the supply chain that includes the services provided by the Herbert River cane railway.

A1.10

Jet fuel supply infrastructure at Sydney Airport

The service identified was:150
The service provided by the Caltex Pipeline facility, which transports jet fuel from the
interconnection points with off-site jet fuel storage facilities at Port Botany to the Sydney JUHI. The
application is restricted to the service provided by that part of the Caltex Pipeline from its
interconnection with the Vopak storage facility, to and including its interconnection with the JUHI,
including filtering, straining and other equipment owned by Caltex at the interconnection with the
JUHI, together with any other ancillary equipment necessary for the operation of the specified part
of the Caltex Pipeline (the Caltex Pipeline Service) (Caltex Pipeline Service application at [4.1] as
amended by the Applicant’s letter of 4 November 2011–the amendments are identified by the
double underline).
The services provided by the Jet Fuel Storage Facility (including facilities for refuelling trucks) and
Jet Fuel Hydrant Pipeline Network Facility provided by the Sydney JUHI (Sydney JUHI Service
application at 4.1) (the Sydney JUHI Service).

The dependent markets identified were:151
•

the market for the supply of jet fuel at Sydney Airport; and

•

the market for into-plane services at Sydney Airport.

These are part of the jet fuel supply chain that includes the services over which declaration was sought.

149

NCC, Herbert River cane railway Application for declaration under section 44F of the Trade Practices Act 1974 (Cth), 16 July 2010, p
20, para 5.14.

150

NCC, Jet fuel supply infrastructure at Sydney Airport Applications under s 44F of the Competition and Consumer Act 2010 for
declaration of services provided by the Caltex pipeline and the joint user hydrant installation – Final recommendation, 13 March 2012,
p 8, para 2.7.

151

Ibid, p 19, para 4.15.
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